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https://www.ada.gov/olmstead/q&a_olmstead.htm    

    

1. What is the most integrated setting under the 

ADA and Olmstead?    

    

A: An “Integrated Setting” allows people with disabilities to interact 

with non-disabled people to the fullest extent possible:      

    

The “most integrated setting” is defined as “a setting that enables individuals 

with disabilities to interact with non-disabled persons to the fullest extent 

possible.” 11     

    

An Integrated Setting provides people with disabilities an 

opportunity to live, work, and receive services in the community.    

    

Integrated settings are those that provide individuals with disabilities 

opportunities to live, work, and receive services in the greater 

community, like individuals without disabilities.     

    

Integrated Settings are located in mainstream society.    

    

 Integrated settings are located in mainstream society; offer access to 

community activities and opportunities at times, frequencies and with 

persons of an individual’s choosing; afford individuals choice in their daily 

https://www.ada.gov/olmstead/q%26a_olmstead.htm#_ftn11
https://www.ada.gov/olmstead/q%26a_olmstead.htm#_ftn11
https://www.ada.gov/olmstead/q%26a_olmstead.htm#_ftn11
https://www.ada.gov/olmstead/q%26a_olmstead.htm#_ftn11
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life activities; and, provide individuals with disabilities the opportunity to 

interact with non-disabled persons to the fullest extent possible.      

    

Scattered site housing with supportive services is an example of an 

Integrated Setting.    

    

Evidence-based practices that provide scattered-site housing with 

supportive services are examples of integrated settings.     

    

Segregated Settings have the qualities of an institution.    

    

 By contrast, segregated settings often have qualities of an institutional 

nature.      

    

Examples of Segregated Settings    

    

Segregated settings include, but are not limited to:     

    

(1) congregate settings populated exclusively or primarily with individuals 

with disabilities;     

    

(2) congregate settings characterized by regimentation in daily activities, 

lack of privacy or autonomy, policies limiting visitors, or limits on 

individuals’ ability to engage freely in community activities and to 

manage their own activities of daily living; or    

    

(3) settings that provide for daytime activities primarily with other 

individuals with       

                 disabilities.    

    

2. When is the ADA’s integration mandate 

implicated?     

    

A:  ADA is implicated when a public entity administers programs 

that result in unjustified segregation    
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The ADA’s integration mandate is implicated where a public entity 

administers its programs in a manner that results in unjustified 

segregation of persons with disabilities.      

    

A public entity may violate the ADA’s integration mandate through 

operation, financing, and or planning, service system design, 

funding choices or implementation practices.    

    

More specifically, a public entity may violate the ADA’s integration 

mandate when it:     

    

(1) directly or indirectly operates facilities and or/programs that segregate 

individuals with disabilities;    

    

(2) finances the segregation of individuals with disabilities in private 

facilities; and/or     

    

(3) through its planning, service system design, funding choices, or 

service implementation practices, promotes or relies upon the 

segregation of individuals with disabilities in private facilities or 

programs.12    

    

    

3. Does a violation of the ADA’s integration 

mandate require a showing of facial 

discrimination?    

    

A:   No showing of “facial discrimination” required to establish a 

violation of the ADA’s Integration Mandate.    

    

No, in the Olmstead context, an individual is not required to prove facial 

discrimination.     

    

https://www.ada.gov/olmstead/q%26a_olmstead.htm#_ftn12
https://www.ada.gov/olmstead/q%26a_olmstead.htm#_ftn12
https://www.ada.gov/olmstead/q%26a_olmstead.htm#_ftn12
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In Olmstead, the court held that the plaintiffs could make out a case 

under the integration mandate even if they could not prove “but for” their 

disability, they would have received the community-based services they 

sought.     

    

It was enough that the state currently provided them services in an 

institutional setting that was not the most integrated setting appropriate.13      

    

Olmstead is distinct from a claim of disparate treatment or disparate 

impact.    

    

Additionally, an Olmstead claim is distinct from a claim of disparate 

treatment or disparate impact and accordingly does not require proof of 

those forms of discrimination.    

    

    

4. What evidence may an individual rely on to 

establish that an integrated setting is 

appropriate?    

    

A:  There is a variety of forms of evidence to establish that an 

integrated setting is appropriate.    

    

An individual may rely on a variety of forms of evidence to establish that 

an integrated setting is appropriate.    

    

The assessment of the public entity’s treating profession is just one 

way to establish that an integrated setting is appropriate.    

    

A reasonable, objective assessment by a public entity’s treating 

professional is one, but only one, such avenue.      

    

Requirements for Assessments    

    

https://www.ada.gov/olmstead/q%26a_olmstead.htm#_ftn13
https://www.ada.gov/olmstead/q%26a_olmstead.htm#_ftn13
https://www.ada.gov/olmstead/q%26a_olmstead.htm#_ftn13
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Such assessments must identify individuals’ needs and the services and 

supports necessary for them to succeed in an integrated setting.     

    

Requirements for Professionals     

    

Professionals involved in the assessments must be knowledgeable about 

the range of supports and services available in the community.      

    

The ADA does not require a State treating professional to make 

determination.    

    

However, the ADA and its regulations do not require an individual to have 

had a state treating professional make such a determination.      

    

People with Disabilities can present their own independent evidence 

including that people with similar needs are living in the 

community.    

    

People with disabilities can also present their own independent evidence 

of the appropriateness of an integrated setting, including, for example, 

that individuals with similar needs are living, working and receiving 

services in integrated settings with appropriate supports.      

    

Evidence can come from any relevant source.    

    

This evidence may come from their own treatment providers, from 

communitybased organizations that provide services to people with 

disabilities outside of institutional settings, or from any other relevant 

source.     

    

Limiting Evidence would enable public entities to circumvent 

Olmstead requirements.    

    

Limiting the evidence on which Olmstead plaintiffs may rely would enable 

public entities to circumvent their Olmstead requirements by failing to 

require professionals to make recommendations regarding the ability of 

individuals to be served in more integrated settings.      
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5. What factors are relevant in determining 

whether an individual does not oppose an 

integrated setting?      
    

A:  Requirement for opportunity to make informed decision.    

    

Individuals must be provided the opportunity to make an informed 

decision.    

    

Individuals who have been institutionalized and segregated have often 

been repeatedly told that they are not capable of successful community 

living and have been given very little information, if any, about how they 

could successfully live in integrated settings.      

    

As a result, individuals’ and their families’ initial response when offered 

integrated options may be reluctance or hesitancy.      

    

Public entities must take affirmative steps to remedy history of 

segregation and prejudice.    

    

Public entities must take affirmative steps to remedy this history of 

segregation and prejudice in order to ensure that individuals have an 

opportunity to make an informed choice.     

    

Such steps include providing information and offering opportunities 

to meet with people with disabilities that are living in the 

community.    

    

Such steps include providing information about the benefits of integrated 

settings; facilitating visits or other experiences in such settings; and 

offering opportunities to meet with other individuals with disabilities who 

are living, working and receiving services in integrated settings, with their 

families, and with community providers.     
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Requirement for public entities to identify and address concerns 

and objections.    

    

Public entities also must make reasonable efforts to identify and 

addresses any concerns or objections raised by the individual or another 

relevant decisionmaker.        

   

   

   

6. Do the ADA and Olmstead apply to 

persons at serious risk of 

institutionalization or segregation?   
   

A:  The ADA and the Olmstead decision extend to people @ serious 

risk of institutionalization or segregation.   

   

Yes, the ADA and the Olmstead decision extend to persons at serious 

risk of institutionalization or segregation and are not limited to individuals 

currently in institutional or other segregated settings.    

   

Individuals need not wait until the harm of institutionalization or 

segregation occurs or is imminent.     

   

For example, a plaintiff could show sufficient risk of institutionalization to 

make out an Olmstead violation if a public entity’s failure to provide 

community services or its cut to such services will likely cause a decline 

in health, safety, or welfare that would lead to the individual’s eventual 

placement in an institution.         

     

7. May the ADA and Olmstead require states 

to provide additional services, or services 
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to additional individuals, than are provided 

for in their Medicaid programs?   
   

A:  A State’s obligations under the ADA are independent of the 

Medicaid program.   

   

A state’s obligations under the ADA are independent from the 

requirements of the Medicaid program.14     

   

The ADA may require states to provide services beyond what the 

State is currently providing under Medicaid.   

   

Providing services beyond what a state currently provides under 

Medicaid may not cause a fundamental alteration, and the ADA may 

require states to provide those services, under certain circumstances.     

   

   

“Capping” the number of people that are served in particular 

Medicaid Waiver programs does not except the State from serving 

additional people in the community to comply with the ADA & other 

laws.   

   

For example, the fact that a state is permitted to “cap” the number of 

individuals it serves in a particular waiver program under the Medicaid 

Act does not exempt the state from serving additional people in the 

community to comply with the ADA or other laws.15    

   

   

8. Do the ADA and Olmstead require a public 

entity to provide services in the 

community to persons with disabilities 

when it would otherwise provide such 

services in institutions?    

https://www.ada.gov/olmstead/q%26a_olmstead.htm#_ftn14
https://www.ada.gov/olmstead/q%26a_olmstead.htm#_ftn14
https://www.ada.gov/olmstead/q%26a_olmstead.htm#_ftn14
https://www.ada.gov/olmstead/q%26a_olmstead.htm#_ftn15
https://www.ada.gov/olmstead/q%26a_olmstead.htm#_ftn15
https://www.ada.gov/olmstead/q%26a_olmstead.htm#_ftn15
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A:  Public entities cannot avoid their duties under the ADA & 

Olmstead by characterizing as a “new service” – services that are 

currently only available in institutions.   

   

Yes.  Public entities cannot avoid their obligations under the ADA and 

Olmstead by characterizing as a “new service” services that they 

currently offer only in institutional settings.     

   

Public entities must provide services in a non-discriminatory way.   

   

The ADA regulations make clear that where a public entity operates a 

program or provides a service, it cannot discriminate against individuals 

with disabilities in the provision of those services.16  Once public entities 

choose to provide certain services, they must do so in a 

nondiscriminatory fashion.17      

   

   

9. Can budget cuts violate the ADA 

and Olmstead?   

   

A:  Budget Cuts can violate the ADA and Olmstead   

   

Yes, budget cuts can violate the ADA and Olmstead when significant 

funding cuts to community services create a risk of institutionalization or 

segregation.     

   

The most obvious example of such a risk is where budget cuts require 

the elimination or reduction of community services specifically designed 

for individuals who would be institutionalized without such services.    

   

Public entities have a duty to take all reasonable steps to avoid 

placing people @ risk of institutionalization.   

   

In making such budget cuts, public entities have a duty to take all 

reasonable steps to avoid placing individuals at risk of institutionalization.   

https://www.ada.gov/olmstead/q%26a_olmstead.htm#_ftn16
https://www.ada.gov/olmstead/q%26a_olmstead.htm#_ftn16
https://www.ada.gov/olmstead/q%26a_olmstead.htm#_ftn16
https://www.ada.gov/olmstead/q%26a_olmstead.htm#_ftn17
https://www.ada.gov/olmstead/q%26a_olmstead.htm#_ftn17
https://www.ada.gov/olmstead/q%26a_olmstead.htm#_ftn17
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Public entities may be required to make exceptions to service 

reductions or provide alternative services.     

   

For example, public entities may be required to make exceptions to the 

service reductions or to provide alternative services to individuals who 

would be forced into institutions as a result of the cuts.    

   

Alternative Services must be actually available.    

   

If providing alternative services, public entities must ensure that those 

services are actually available and that individuals can actually secure 

them to avoid institutionalization.    

   

   

10. What is the fundamental alteration 

defense?   

   

A: A public entity’s obligation under Olmstead to provide services in the 

most integrated setting is not unlimited.     

   

A defense for the public entity is the “fundamental alteration” 

defense.   

   

A public entity may be excused in instances where it can prove that the 

requested modification would result in a “fundamental alteration” of the 

public entity’s service system.     

   

Burden on the public entity to prove that “immediate relief” for the 

plaintiffs would be inequitable.   

  

A fundamental alteration requires the public entity to prove “that, in the allocation 

of available resources, immediate relief for plaintiffs would be inequitable, given 

the responsibility the State [or local government] has taken for the care and 

treatment of a large and diverse population of persons with [ ]  disabilities.”18   

https://www.ada.gov/olmstead/q%26a_olmstead.htm#_ftn18
https://www.ada.gov/olmstead/q%26a_olmstead.htm#_ftn18
https://www.ada.gov/olmstead/q%26a_olmstead.htm#_ftn18


    

Valerie L. Corzine, Esq.    
Orchid Mental Health Legal Advocacy of CO, Inc.    

        www.orchidadvocacy.org    

        July 7, 2018    

11 of 19    

    

   

It is the public entity’s burden to establish that the requested modification would 

fundamentally alter its service system.     

   

  

  

11. What budgetary resources and costs are 

relevant to determine if the relief sought would 

constitute a fundamental alteration?    
  

A:  Relevant resources for evaluation a “fundamental alteration” 

defense.  

  

The relevant resources for purposes of evaluating a fundamental 

alteration defense consist of all money the public entity allots, spends, 

receives, or could receive if it applied for available federal funding to 

provide services to persons with disabilities.    

  

Relevant costs for evaluation of a “fundamental alteration’ defense.  

  

Similarly, all relevant costs, not simply those funded by the single agency 

that operates or funds the segregated or integrated setting, must be 

considered in a fundamental alteration analysis.    

  

Cost comparisons need not be static or fixed.  

  

Moreover, cost comparisons need not be static or fixed.   

  

If the cost of the segregated setting will likely increase, for instance due 

to maintenance, capital expenses, environmental modifications, 

addressing substandard care, or providing required services that have 

been denied, these incremental costs should be incorporated into the 

calculation.   
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Similarly, if the cost of providing integrated services is likely to decrease 

over time, for instance due to enhanced independence or decreased 

support needs, this reduction should be incorporated as well.   

  

Transition Costs can be considered but are not determinative.  

  

In determining whether a service would be so expensive as to constitute 

a fundamental alteration, the fact that there may be transitional costs of 

converting from segregated to integrated settings can be considered, but 

it is not determinative.    

  

The Costs of Serving people in segregated settings should not be 

included in the fundamental alteration analysis.  

  

However, if a public entity decides to serve new individuals in segregated 

settings (“backfilling”), rather than to close or downsize the segregated 

settings as individuals in the plaintiff class move to integrated settings, 

the costs associated with that decision should not be included in the 

fundamental alteration analysis.    

  

    

12. What is an Olmstead Plan?   

  

A: An Olmstead plan is a public entity’s plan for implementing its 

obligation to provide individuals with disabilities opportunities to live, 

work, and be served in integrated settings.   

  

A Comprehensive Olmstead Plan must do more than provide  

“vague assurances” of future integrated options or describe the 

public entities “general history of increased funding for community 

services and decreased institutional populations.  

  

A comprehensive, effectively working plan must do more than provide 

vague assurances of future integrated options or describe the entity’s 

general history of increased funding for community services and 

decreased institutional populations.   
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The plan must include “concrete” and “reliable” commitments.  

  

Instead, it must reflect an analysis of the extent to which the public entity 

is providing services in the most integrated setting and must contain 

concrete and reliable commitments to expand integrated opportunities.    

  

The plan must have:  

1. Specific and reasonable timeframes  

2. Measurable Goals, and  

3. Funding to Support the Plan  

  

The plan must have specific and reasonable timeframes and measurable 

goals for which the public entity may be held accountable, and there 

must be funding to support the plan, which may come from reallocating 

existing service dollars.    

  

The plan should include commitments for each group of persons 

who are unnecessarily segregated.  

  

The plan should include commitments for each group of persons who are 

unnecessarily segregated, such as individuals residing in facilities for 

individuals with developmental disabilities, psychiatric hospitals, nursing 

homes and board and care homes, or individuals spending their days in 

sheltered workshops or segregated day programs.   

  

To be effective, the plan must have demonstrated success in actually 

moving individuals to integrated settings in accordance with the plan.  

  

A public entity cannot rely on its Olmstead plan as part of a defense 

unless it can prove it is comprehensive and effectlvely working to 

address needless segregation.  

  

A public entity cannot rely on its Olmstead plan as part of its defense 

unless it can prove that its plan comprehensively and effectively 

addresses the needless segregation of the group at issue in the case.   
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Any plan should be evaluated in light of the length of time that has 

passed since the Olmstead decision.   

  

Any plan should be evaluated in light of the length of time that has 

passed since the Supreme Court’s decision in Olmstead, including a 

factspecific inquiry into what the public entity could have accomplished in 

the past and what it could accomplish in the future.   

  

  

13. Can a public entity raise a viable fundamental 

alteration defense without having implemented 

an Olmstead plan?  

  

A:   To raise the fundamental alteration defense, the public entity 

must have a comprehensive, effectively working Olmstead Plan that 

meets the standards listed above.  

  

The Department of Justice has interpreted the ADA and its implementing 

regulations to generally require an Olmstead plan as a prerequisite to 

raising a fundamental alteration defense, particularly in cases involving 

individuals currently in institutions or on waitlists for services in the 

community .   

  

In order to raise a fundamental alteration defense, a public entity must 

first show that it has developed a comprehensive, effectively working 

Olmstead plan that meets the standards described above.    

  

The public entity must also prove that it is implementing the plan in order 

to avail itself of the fundamental alteration defense.    

  

A public entity that cannot show it has and is implementing a 

working Olmstead plan will not be able to show it is making 

sufficient progress in complying with the Integration Mandate of the  

Americans with Disabilities Act (ADA)  
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A public entity that cannot show it has and is implementing a working 

plan will not be able to prove that it is already making sufficient progress 

in complying with the integration mandate and that the requested relief 

would so disrupt the implementation of the plan as to cause a 

fundamental alteration.     

  

  

14. What is the relevance of budgetary shortages 

to a fundamental alteration defense?    

  

A:  Public entities have the burden to show that “immediate relief” 

to constitute a fundamental alteration of their program.  

  

Public entities have the burden to show that immediate relief to the 

plaintiffs would effect a fundamental alteration of their program.    

  

Budgetary shortages are not, in and of themselves, evidence that  

“immediate relief” would constitute a fundamental alteration.  

  

Budgetary shortages are not, in and of themselves, evidence that such 

relief would constitute a fundamental alteration.  Even in times of 

budgetary constraints, public entities can often reasonably modify their 

programs by re-allocating funding from expensive segregated settings to 

cost-effective integrated settings.    

  

Whether the public entity has sought additional federal resources is 

relevant to a budgetary shortages argument under the “fundamental 

alteration” defense.  

  

Whether the public entity has sought additional federal resources 

available to support the provision of services in integrated settings for the 

particular group or individual requesting the modification – such as 

Medicaid, Money Follows the Person grants, and federal housing 

vouchers – is also relevant to a budgetary defense.    
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15. What types of remedies address violations of 

the ADA’s integration mandate?    

  

A:  A wide range of remedies may be appropriate to address 

violations of the ADA and Olmstead.  

  

A wide range of remedies may be appropriate to address violations of the 

ADA and Olmstead, depending on the nature of the violations.    

  

Remedies typically require the public entity to expand the capacity of 

community-based alternatives by a specific amount, over a set period of 

time.  Remedies should focus on expanding the most integrated 

alternatives.    

  

For example, in cases involving residential segregation in institutions or 

large congregate facilities, remedies should provide individuals 

opportunities to live in their own apartments or family homes, with 

necessary supports.   

  

Remedies should also focus on expanding the services and supports 

necessary for individuals’ successful community tenure.    

  

Olmstead remedies should include:  

1. Supportive Housing  

2. Home & Community Based Services (HCBS) waivers  

3. Crisis Services  

4. Assertive Community Treatment (ACT)  

5. Case Management  

6. Respite  

7. Peer Support Services  

8. Supported Employment  

  

Olmstead remedies should include, depending on the population at 

issue: supported housing, Home and Community Based Services 

(“HCBS”) waivers,19 crisis services, Assertive Community Treatment 

https://www.ada.gov/olmstead/q%26a_olmstead.htm#_ftn19
https://www.ada.gov/olmstead/q%26a_olmstead.htm#_ftn19
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(“ACT”) teams, case management, respite, personal care services, peer 

support services, and supported employment.    

  

“Court Orders” and “Settlement Agreements” typically require 

public entities provide information regarding non-segregated 

alternatives.  

  

In addition, court orders and settlement agreements have typically 

required public entities to implement a process to ensure that currently 

segregated individuals are provided information about the alternatives to 

which they are entitled under the agreement, given opportunities that will 

allow them to make informed decisions about their options (such as 

visiting community placements or programs, speaking with community 

providers, and meeting with peers and other families), and that transition 

plans are developed and implemented when individuals choose more 

integrated settings.      

  

  

    

16.   Can the ADA’s integration mandate be 

enforced through a private right of action?  

 

A:   There is a private right of action to enforce the ADA’s 

Integration Mandate 

 

Yes, private individuals may file a lawsuit for violation of the ADA’s 

integration mandate.   

 

A private right of action lies to enforce a regulation that authoritatively 

construes a statute.  

 

The Supreme Court in Olmstead clarified that unnecessary 

institutionalization constitutes “discrimination” under the ADA, consistent 

with the Department of Justice integration regulation.   

 

 



    

Valerie L. Corzine, Esq.    
Orchid Mental Health Legal Advocacy of CO, Inc.    

        www.orchidadvocacy.org    

        July 7, 2018    

18 of 19    

    

 

17. What is the role of protection and advocacy 

organizations in enforcing Olmstead?   

 

A:  By statute, Congress has created an independent protection and 

advocacy system (P&As) to protect the rights of and advocate for 

individuals with disabilities.20   

 

Congress gave P&As special powers to pursue remedies on behalf 

of individuals with disabilities. 

 

Congress gave P&As certain powers, including the authority to 

investigate incidents of abuse, neglect and other rights violations; access 

to individuals, records, and facilities; and the authority to pursue legal, 

administrative or other remedies on behalf of individuals with 

disabilities.21   

 

The Department of Justice has supported the standing of P&As to 

litigate Olmstead cases. 

 

P&As have played a central role in ensuring that the rights of individuals 

with disabilities are protected, including individuals’ rights under title II’s 

integration mandate.  The Department of Justice has supported the 

standing of P&As to litigate Olmstead cases. 

 

 

18. Can someone file a complaint with the 

Department of Justice regarding a violation of 

the ADA and Olmstead? 

 

A:  Individuals can file complaints with the Department of Justice 

regarding violations of Title II of the ADA & Olmstead   

 

Yes, individuals can file complaints about violations of title II 

and Olmstead with the Department of Justice.   

 

https://www.ada.gov/olmstead/q&a_olmstead.htm#_ftn20
https://www.ada.gov/olmstead/q&a_olmstead.htm#_ftn21
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A title II complaint form is available on-line at www.ADA.gov and can be 

sent to:  

 
U.S. Department of Justice 

Civil Rights Division 

950 Pennsylvania Avenue, NW 

Disability Rights Section - NYAV 

Washington, DC 20530 

 

 

People can call the Department of Justice’s Toll-Free ADA 

Information Line for information regarding filing a complaint, etc. 

 

Individuals may also call the Department’s toll-free ADA Information 

Line for information about filing a complaint and to order forms and other 

materials that can assist you in providing information about the violation.   

 

The number for the ADA Information Line is (800) 514-0301 (voice) or 

(800) 514-0383(TTY). 

 

People may also file a complaint about violations of Olmstead with 

the US Department of Health & Human Services, Office of Civil 

Rights 

 

In addition, individuals may file a complaint about violations of Olmstead 

with the Office for Civil Rights at the U.S. Department of Health and 

Human Services. Instructions on filing a complaint with OCR are 

available at http://www.hhs.gov/ocr/civilrights/complaints/index.html. 

http://www.ada.gov/
http://www.hhs.gov/ocr/civilrights/complaints/index.html

